Confederated Tribes and Bands %,,{/ - Establishied ijy the
of the Yakama Nation ' ' Tfeaty of }ﬁne 9, 1855

U December 15, 2006

. an Manning, Director - . o0 5
. Washington Dvpartment Of Eooio gy

. P.0O. Box 47600

Olympia, WA. 985057600

Fax 360-407-698% . . .- oo

Dear Mr Mannmg,

The Yakama Nation submzts the foﬂomng comments and questxons recardmc the e
proposed Voluntary Regional Agreement- Between The Columbia-Snake River: Irri gators :
Association (CSRIA) And The Washington State Departient of Ecology {Ecology). Our
concern is for the health of the Colutnbia River and the ten thousand year-old Tribal =
economy ‘and-culture that depend on.the river’s salmon-and other aquatle tesources, .
These resources and the Tribal economy have suffersd éamages fromi each,premcus e
attempt to develop non-Indian economies by damming and diverting the riverend ifs .
tributaries.- We have been working ardaeusiy to restore the plodactmty of the Columbia
Riversystem for many yes:b : o e

The ccnszﬁm(}n ‘W'mdow on the VRA was tzmeci by Ecology to tun. concurrenﬂy wﬂh
statutory deadlines for commenting on the Draft Programmatic Environmental Impact
Statementand the Supply and demand mven‘tery -Thishas. piaced an unacceptable-.
Buréeﬁ O 0ur resovrees cL - e S

Some‘ '0? Ou'r concermns regamiﬁg VRA s Have Bée'n ad{iressed in our commients on the -
Diraft PEIS, which we mco-perate heram by: reference o :

We posed a numﬁer of q’aestioﬁs 1o Ecelogy at the March 15 meeﬁng mth Ecaiﬁgy mn-
the Yakama Tribal Council Chambers. Those questions and Ecelogy’s responses that.
were presenied at the Aprﬁ 5™ 2006 meeting between Ecology and Yakama Nation staffs
are incorporated herein by reference.  Youhave previously stated in answer to-our. :
questions that the proposed VRA is-only.a “form of contract? between Ecology. ané 1ts P
identified ‘constituents. .As such, we-are not parties to that and not bound thereto. W e
fully reserve all rights to further comment and to pursue all remedies available inthe -

future to challenge any violation by the State-of ap;:vhcabie laws and Treaties. ansmv fmm
zmpropur action thereunder. - : ; S .
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We reject and dispute the State’s-policy statement that “no riegative’ irpact ori flowsin o
July and August...is adequate for purposes of mitigating instream flow impacts resulting . I
from any appropriations for out-of-stream use made under a voluntary regional . Sl
agreement”. We will expect full disclosure of all impacts to flow and water budget forall -+ L
imonths of the year when Ecology makes permit decisions. We support the statements of -
the federal panelists at the CRPAG who stated that any action that made it less likely that -
BIOP target flows would be met would be problematic. T

The Yakama Nation made it clear to Ecology during the last administration that weare .. . '
already working to fix the-damage that previous developments have done tothe. . ... .
Columbia River. We are working to repair the tributaries and are not interested in selling -
the Colurabia River to pay for it. = . L

The State’s troublesome and unworkable policy choice in limiting consultation tothe- . -
VRA (rather than the subsequent permit decisions) leads down a blind alley {note: the
decision to eliminate the Tribal role in consultation on individual Columbia River permit
decisions was made without the Yakama Nation’s consent in a legislative process that | .
systematically excluded Tribal participation). The VRA as proposed is vagae. Permits

are specific with regard to location and timing of impactsz-Tt-is impossible to adequately .- .
comment at this time onthe VRA; which is a general statement of aspirational goals of

. the State and the signatories covering an undefined-geographicfegion, unmamed.and
unenumergted participants, and undocumented proposals that have yet to be submitted. -
There is no indication in the proposed VRA from where water will be diverted, what will
be the placés or place of use; how much will be consumptively-tised; nor where the retarm-
flows would retarn. -The proposed VRA: inerely promises to provide moneyand . - .
somehow 16 impact flows in July-and-August. - There is, in short, nothing o consulton..
Given the impossibility of reaching closure during the consultation phase, we mmst fully
reserve all avenues legally available to us to protect our rights as the State makes

decisions based on this VRA. © - - e o

We require firther inforniation on this new administrative process.- Please describe for us -
the provess of VRA approval and subsequent permit decisions. The Fceology web page
says permits will issue “only when it has been demonstrated that no reduction int stream
flows will resalt in-the months of July and August”. - What is the process by which fhis. ... -
determination will be made? Does Ecology assunie responsibility to ensuze that the '
mitigation water is in place in perpetuity? Does Ecology intend to condition permits

under a VRA such that use undeér the permits will be curtailed if the mitigation water is- .-
not present in the tiver? . - ' R .

Feology’s response to a question posed on March 15", 2066 by the Yekama Nation:stated
that “Beclogy believes it is most likely that the “Tuly and-August” mitigation standard -
will result in no réduction in stream flows in the mainstem that would conflict- with BiOp .
flows objectives of the Columbia River during the-entire season of agricultural use.” . - .-
Does Ecology still believe this? Ifso, how do-youpropose to-get-there? Whatare the- .-
facts upon which you base your conclusions? It is not sufficient under apoplicable state - -

o .oand fedefa@ law that Ecology could allow anyone to use water if it is only “most likely™,




but ot assured thist the July-August proposal will ot conflict withi the BiOp ﬁow
objectives: The State’s proposal fails to protect the fishruns of the-Columbia River ami
instead, siibj ) ects themn to unacceptable risk.. The State’s goal-appears to be to justify . . -
nswng more: pumLs whﬂe 1gnonng its - dutiesto pzctect and restore-fishruns. .

CE?EA has asked Ecol{}gy to issne water nghts 1o K}]} anider the VRA on Tuly 18t Df
2007. Does Ecology intend to comply? How can the requisite steps called for in the
VRA and the obligation to ensure replacement water is in the river be: accompiislﬁeci 1
this time? I3 KiDthe ﬁ:si: i Ime‘7 lfnot hew wzH Ecology’ deal with any senior -
apphcaizons’7 s D o S .

Ecology™s lesponse o questmn gosed by ihe Yakama ’\Iatmn stated that “Ecelocry
believes it is most likely that the “July.and Angust” mitigation standard will 1esu1t_1_n no :
reduction in stream flows in-the mainstem that would conflict with BiOp flows objectives -
of the Columbia River during the entire season of agricultural use.” . Does Ecok}gy -still
believe this? If so, how do. youprcpose to get the;e‘7 T o

The Kennewick Imgaﬁon Dlstnct proposal we have seen was 57 CB.blC feet per s\,cond
short of being water budget neuiral. This is not acceptable under the law. Does Ecology
intend to'agree to this even though itis in violation of state law? Where will the 57.cfs
KiD shortage be made up? - Will the responsibility to balance the water budget fall upon. .
CSRIA or the Sfate?

Commnients on Draft VRA text

In addatmn to the above cﬁmments the Yakama Nation has the fo;}ovvmg s;)ecxﬁc
COMENtS, : L e R e
The Preamble mentions the Snake R_wer bu’t does noi correcﬂy state the Sta‘i:e s
mitigation standard for thattiver. . : e ,

Section B, first bullet: What does the term “affected rights” refer to?

Section B, final bullet: What is the point of this section. Is Ecology agreeing to iry and
meet the requirements of 90.90 RCW or agreeing to doit?. Ecology’s duties under
applicable federal and state law is not met by it only making a “...good faith effort 1o
provide mitigation water...” Eeology has to right to issue permits or otherwise authorize
the use of water if it will impair other parties’ rights including but not limited to-water .

rights.

What is to stop a CSRIA member from avoiding responsibility under Section C, third and
fourth bullets by obiaining new water under a different corporate name.

We are concerned about the lack of specificity regarding the geographic scope and
membership of CSRIA. What is the region to which this regional agreement would




apply? Whre would the water come from to ensure water budget neutrality? - Tributary -
or mainstem? - Which fributaries?-Does Ecology believe that anyone anywhere in the -
Columbia River watershed canjoin CSRIA in order 10 take-advantage of the VRA? Can .
they do so after the VRA 1§ signed? Can people back-existing. pending applications into .
the VRA after it is signed? If so, explain how consultation on the VRA can anﬁmpatu
adverse zmpacts on our’ mterests that wﬂi arise.on a case«by-case basis.

The VRA continues o supperé Imuﬁanon by CSRIA members of $IO per aa@foo‘s Of
water as mitigation in the first bullet of Section C.. However, we have previously - .
submitted a draft cconomic report as part of the Yakama Nation’s comments {mihe‘_.; e
Departments Inventory Report to the Legislature (Ecoromic Analysis of the Columbia
River Basin Water Mitigation:Report, Sep. 28,2006, Resources Dimensions LLP), which -
is incorporated herein by reference. That draft reéport refiites Ecology’s assumptions that
the $10 peracre-foot 15 sufficient to obtain replacement water even assuming that such.
replacement water would be available; an assumption:we do.notoncede. - The $10 per .. -
acre-foot has substantial uncertainties and risks that would make the proposed mitigation
_ unacceptable in violation of state and federal law unless the State takes measures to
augment Lhe $1Gin orde:r to. prov1de fuﬂ mltzganon

There is moré gray areain the CSRIA, ‘JRA ihan wears comfortab}e w;th Ecology
should go through the VR A and explicitly défine all operative'terms. - . .

We look forwazd to your responses to these inguiries. Respectful Government-to-

Government refations call for much greater information sharing than is mandated by the
VRA consultation section of the Columbia River bill. We hope that; as a neighboring .
sovereign, the State will see fit to continue consulting with the Yakama Nation beyond
the meager requirements of the bill. We believe that the State consulting with the .
Yeakama Nation on future administrative actions steps and decisions before they aremade .
may prevent some undesirable outcomes for both of our governments.

?Iease contact ?luhp Rzgdon at 509»-865 5 121 1f vou have any questwas onthiis maf:ter

Sincerely,

Lavina Washines, Chair@emain L
Yakama Tribal Counil: -




